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CROSS-EXAMINATION

CROSS-EXAMINATION DON’TS 

DON’T Try to win an argument with the witness.

DON’T Try to “fix-up” or clarify direct examination. That’s not what cross-examination

is for.   

DON’T Try to get new information from the witness—that’s what discovery is for, and

you might not get the information you want, right there in front of the judge.

DON’T Try to attack the witness’s credibility, at least too much.   It might be necessary,

but you run the risk of alienating the judge and you run a BIG risk when you have a very

professional, ethical and personable witness.

DON’T Ask compound or lengthy questions.

DON’T Give big introductions to your questions:  

“Isn’t it a fact that . . .”

“Let me asking you this”

“It’s true, is it not . . .”

These are the questions your client is sitting there telling you to say, because the

client is educated by all those legal shows on TV.  Do you really want to be

parroting things that your non-JD client heard on Boston Legal?

DON’T Tag on endings to your questions:

“Right?”   “Don’t you agree?”   “Isn’t that true?”   “Is it not?”  

These endings add nothing and detract from YOUR testimony.

Avoiding these tag lines takes practice.   Our natural inclination, probably because

of those TV shows, is to add on the tag lines or to be very wordy at the beginning

of the question, to sound more lawyerly.   Consistent practice is required to

remove your natural tendency to say “Isn’t that correct?” at the end of every

sentence.
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CROSS-EXAMINATION DO’S

1.  DO Ask only leading questions.    Ask them in a way that the witness must agree with

you and answer “yes” to virtually everything you say.

Asking anything other than a short, leading question is surrendering control.

Once in a great while, it might assist you in cross to ask an opposing witness

“Why?”   I have done this only when I’m convinced that the witness will come

across as completely irrational in his/ her explanation of “why” something

happened.

2.  DO Ask very short, specific questions.  Stay with ONE fact per question.   Connect the

dots with short, staccato questions and “yes” answers.

3.  DO Use very simple wording.

4.  DO Ask for facts, not opinions.    Just get the witness to agree with YOUR facts.  This

is far easier with a lay witness, who can testify only to facts.  But you can limit an

expert’s cross-examination to only the facts as well.   By asking for opinions of an expert

that you’re cross-examining, you’re throwing the control back to him/ her.  

Stay away from adjectives and adverbs in your questions.  Putting your own adjectives

into a sentence also invites a smart expert to come back with an opinion:    “Well, I

wouldn’t say it was “extremely” significant . . . .”

Dealing with the witness who doesn’t want to answer your question but who wants

to talk about his own agenda. 

Keep blaming yourself.    “The question I meant to ask you was . . . . “    ”I must

not have made myself clear.  My question was . . . “   ”Well based on what you

just said, does that mean your answer to my question is ‘No’?”

Remember:   Cross-examination is YOUR time to testify.   By asking the witness

short, all “yes” answers, YOU are testifying to the court, and it’s perfectly acceptable.  

You use this witness to tell YOUR side of the story, individual fact by individual fact.


